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Government Coercion in Labor Disputes 

By John A. Fitch 
The New York School of Social Work 



INDUSTRIAL peace will become a 
present fact when those who are 
engaged in industry desire it and have 
the vision to take the steps necessary 
to its realization. It is primarily the 
workshop and not the legislature which 
has the opportunity and the capacity 
to make an end of the strife between 
capital and labor. In attempting, 
therefore, to suggest measures that the 
government may take to help avoid 
industrial disputes, as I shall do later 
on, I do not wish to be understood as 
thinking that it is the government 
which has the greatest part to play in 
bringing about industrial peace. I 
recognize, however, that the contribu- 
tion of government to this question is 
very important and I am deeply con- 
cerned that when it is made it shall 
promote and not defeat the end that 
we all desire. 

Demands for the compulsory arbi- 
tration of industrial disputes in the 
United States have been numerous, 
but they have not always come from 
the same people. Back in the eighties 
the Knights of Labor in New York tried 
to get the legislature to enact a law 
providing for compulsory arbitration. 
They wanted such a law because they 
could not get the employers to meet 
them for the discussion of grievances, 
and they wanted the state to compel 
them to listen, and to submit to a 
judgment other than their own. In 
the same way, and for the same reason, 
the workers of Australasia asked for 
compulsory arbitration in the nineties. 
In recent years, however, labor has 
been absolutely opposed to govern- 
ment coercion in labor disputes, both 



in the United States and abroad. The 
cry for coercion has come from other 
groups and it has been chiefly con- 
cerned with railroad employment. In 
the last years before the war this 
sentiment was growing stronger. The 
board of arbitration, which handled 
the case of the locomotive engineers in 
the eastern territory in 1912, brought 
in a recommendation that a govern- 
ment board should fix wages on the 
railroads. They took the position 
that if the government were going to 
control income, it ought also to take 
responsibility for one of the chief 
elements in cost. Nothing came of 
this, but in 1916, when a general rail- 
road strike was averted only by the 
passage of the Adamson Law, the 
demand for compulsory arbitration be- 
came widespread. In January, 1917, 
therefore, a bill was introduced in 
Congress for compulsory investigation 
along the lines of the Canadian In- 
dustrial Disputes Act. This bill did 
not, however, become a law. 

Basis of New Demand fok Govern- 
ment Coercion 

Of course, the war changed the 
aspect of industrial relations and of 
industrial controversies, just as it 
changed other matters. There was 
general acceptance of the idea that 
other methods than strikes must be 
found for the settlement of disputes. 
Consequently adjustment boards were 
created which during the war came 
very near to exercising the power of 
compulsory arbitration. These boards 
went out of existence with the end of 
the war. With their ceasing to func- 
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tion, there arose a demand for coercion 
that far exceeds any previous move- 
ment of the sort. 

The reasons for this movement are 
not altogether simple, but it has a 
distinct relationship to certain out- 
standing controversies to which the 
attention of the public has been 
directed. The steel strike of 1919- 
1920 was reported to be a revolution. 
The report was without foundation 
and without justification, but merely 
because the newspapers said it, a great 
many people believed it and thought 
that drastic measures were needed. 
The coal strike touched people at a 
vital point. There was fear that the 
fuel supply was to be cut off at the very 
beginning of winter. The talk of a 
railroad strike, which has been upper- 
most in thought and public discussion 
for at least a year, and finally the actual 
occurrence of the so-called "outlaw" 
strike on the railroads this spring 
emphasized again in many people's 
minds the desirability of government 
machinery to make such things 
impossible. 

Another factor is the rapid growth 
of the unions during the war period. 
During the last three or four years the 
unions have practically doubled their 
membership. In the absence of knowl- 
edge of what the unions will do with 
their new strength there has arisen a 
certain fear and a feeling that unions 
should be curbed. Then we have had 
evidences of unusual restlessness, 
strikes both authorized and unauthor- 
ized have been many, members of labor 
unions have been getting out from 
under the control of their leaders. 
All of these things have had something 
to do with the demand for compulsory 
arbitration. They have furnished the 
occasion also for all sorts of wild de- 
nunciations and recriminations. We 
have had the claim made that strikes 
are a manifestation of "bolshevism;" 



that they were either inspired by bol- 
shevik influences or that the purpose 
of strikes is to set up a Soviet govern- 
ment. Consequently, there is a de- 
mand in some quarters that strikes be 
made unlawful whether there is ma- 
chinery for adjudication or not. 

Legislative Proposals for 
Government Coercion 

The first concrete legislative pro- 
posal for the exercise of the coercive 
power of government in industrial dis- 
putes, since the war, was that contained 
in the original Cummins bill, for the 
regulation of the railroads. It made 
strikes illegal. It offered fine and im- 
prisonment for those who fomented 
strikes and created machinery for com- 
pulsory arbitration. When that bill 
was revised in conference the compul- 
sory features were removed to a certain 
extent. Agencies were created for 
the settlement of disputes, and it was 
made mandatory upon the employers 
and employees to submit their cases to 
those agencies. Although the penalty 
for violation of the law is pubhcity 
alone, its mandatory character remains 
and the law is being viewed with a good 
deal of suspicion by organized labor. 

In the various states we have had 
during the last year a number of very 
interesting proposals, having as their 
object either the prohibition of strikes 
without alternate methods of adjusting 
the dispute, or compulsory arbitration; 
for example, there was introduced in 
the Massachusetts Legislature during 
the last session a proposed amendment 
to the Constitution which read, "All 
controversies between employer and 
employees are deemed dangerous to 
pubhc welfare, and the General Court 
shall have the right to pass laws re- 
stricting the right of individuals to 
strike." 

A Constitutional Convention was 
held in Illinois. Many proposals 
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came before it dealing with the right 
to strike. One of them reads as fol- 
lows: "The right of all the people to 
the continuous and uninterrupted sup- 
ply of food, fuel and transportation is 
a primary right. Such right shall not 
at any time be obstructed or interfered 
with by the concerted action of any 
two or more persons." 

This, it will be observed, is a denial 
of the right to strike without making 
provision for any other method of 
adjusting disputes. Besides this there 
were no less than five proposals for 
compulsory arbitration, setting up 
courts for the adjudication of labor dis- 
putes, and there was one counter-pro- 
posal denying to courts — either exist- 
ing or to be established — any right 
whatever to limit the right of labor to 
strike. 

As to bills in legislatures during the 
sessions of 1920, there was one in 
Massachusetts providing for compul- 
sory arbitration on street railroads, 
one in New Jersey applying to certain 
industries which were said to be "af- 
fected with a public interest," four 
such bills in the New York state legis- 
lature, and I dare say they were intro- 
duced in other states as well, though 
they have not come to my attention. 

So far, only two laws have actually 
been placed on the statute books of 
states providing for the entrance of the 
coercive power of the government into 
the field of industrial relations. One, 
in Colorado, was passed in 1915. It is 
a compulsory investigation law and 
forbids a strike or a lockout until 
the investigation has been completed. 
The other is the law creating the court 
of industrial relations in Kansas 
which was passed early this year. I 
will discuss that law because it is 
probably the most interesting bit of 
legislation in this field, certainly the 
most interesting in this country. 

The Kansas law creates a Court of 



Industrial Relations consisting of three 
judges, whose term of office is three 
years. The jurisdiction of the court is 
over the manufacture of food or cloth- 
ing, the mining of fuel, the transpor- 
tation of those commodities and over 
public utilities. A bill was introduced 
in New York state in the recent session 
which was a verbatim copy of the Kan- 
sas law in every respect but one. There 
were added manufacturing concerns in 
which wood or iron was used for the 
construction of material to be used 
eventually in building or on public 
utilities. 

These industries are declared by the 
Kansas law to be " affected with a pub- 
lic interest." In these industries there 
must be no strikes, and there must be 
no suspension without the permission 
of the industrial court. The penalties 
for violation of the law are, if by a 
"person" $1,000, or one year in jail, 
or both; if by an official of a union or 
corporation $5,000, or two years in 
jail, or both. 

The court may intervene in the case 
of an industrial dispute, either on its 
own motion or when requested to do 
so by either one of the parties, or on 
the appeal of ten citizens, or on the 
complaint of the attorney-general of 
the state. It may issue a temporary 
award at the outset and then after its 
investigation a final award. The final 
award is to be retroactive, so that if 
wages are raised the employees will be 
entitled to back pay from the date that 
the investigation began. If the result 
is the reduction of wages the employees 
will have to pay back to the employer 
the amount that they have received 
over and above the amount awarded 
by the court. The court must proceed 
in accordance with the rules of evidence 
as laid down by the Supreme Court of 
the state. 

There are certain protective features. 
Wages and profits are to be "reason- 
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able." The workers are not to be dis- 
charged on account of testimony given 
before the court, the employer is not 
to be boycotted for anything he has 
done in connection with the court, and 
the right of appeal to the Supreme 
Court of the state by either side is 
affirmed. There are some provisions 
regarding union relations which seem 
to imply, without directly requiring it, 
that a union should be incorporated. 

Very interesting possibilities are sug- 
gested by this Kansas law. It requires 
industry to operate with "reasonable 
continuity and efficiency." That is a 
very startling requirement for coal 
mines, which are not in the habit of 
operating with continuity, to say noth- 
ing about their efficiency. Through 
this law Kansas becomes the first state 
to enact a minimum wage law for men. 
The court has the power to fix wages 
and everything else in connection with 
the labor contract. It will be interest- 
ing to see whether that provision is 
constitutional. 

With the expressed purpose of the 
Kansas law — that of promoting sta- 
bility and peace in essential industries 
— few would range themselves in 
opposition. Indeed it is, because we 
are all so desirous of attaining those 
very ends that the Kansas experiment 
should be examined with unusual care. 
Will the law accomplish the things 
intended.'' 

At the very outset is the rather 
striking fact that the law does not 
define the qualifications of the judges 
of the court. There is no attempt to 
insure either impartiality or com- 
petency. The judges may be employ- 
ers or they may be labor leaders. They 
may be opera singers or horse doctors. 
The law suggests no standards of any 
sort to guide the executive in his selec- 
tion of these important officials. 

The law assumes to throw a certain 
protection around those who must 



subject themselves to the decrees of 
the court. Wages and profits must be 
"reasonable and fair." But what does 
that mean? There is no definition 
currently accepted of the word "rea- 
sonable," when applied to the em- 
ployee's wage. Labor is justly sus- 
picious when it is called upon to give 
up the exercise of economic pressure in 
the determination of that question and 
to trust instead to the opinion or 
prejudice of a court. 

Equally illusory is the defense that 
the law affords against discrimination, 
in the requirement that a worker may 
not be discharged on account of any 
testimony given before the court. 
This provision has very little signifi- 
cance, for an employer can easily 
discharge a man whose conduct is 
distasteful to him and find plenty of 
perfectly legal reasons for doing it. 
But Kansas should know better than to 
try again what it tried once before and 
was told it could not do. Several 
years ago a Kansas statute, denying to 
an employer the right to discharge a 
man for union membership, was de- 
clared unconstitutional by the Su- 
preme Court of the United States 
{Coppage v. Kansas). There is no 
reason to suppose that this provision 
in the new law would have any better 
standing before the court. 

We may grant that if the law is 
effective some very desirable things 
will have been accomplished, but we 
may question whether this is the best 
way to get them done. To be effective 
there will be required a degree of super- 
vision of industry by the state that 
could be exercised far better if the 
enterprise in question were state 
owned. The law requires these indus- 
tries to be operated with "reasonable 
continuity and efficiency." If their 
owners and managers fail to operate 
in that manner the law requires the 
Court of Industrial Relations to take 



78 



The Annals of the Amebican Academy 



them over and run them until they are 
on a sound and efficient basis. This 
provision seems to take it for granted 
that private enterprise may fail, and 
that public enterprise will not. It 
assumes that the court has greater 
industrial ability and business acu- 
men than the private owners. If this 
is the case, much time would be saved 
and more valuable service rendered if 
the state were to take over these indus- 
tries and operate them at once. 

Far more important than this is the 
fact that the law utterly confuses 
industrial controversies with private 
personal controversies, and assumes 
that they can be handled in the same 
way. That is impossible because the 
two are essentially different. Private 
quarrels can be settled in a court. In 
such a case the questions to be settled 
relate to the legality of the acts of the 
individuals before the court. Have 
these acts been in accordance with 
certain legal regulations previously 
existing and understood? In deciding 
this question the judge is not left to 
his own resources. He is guided and 
controlled not only by the statute law 
applicable to the case but also by a vast 
body of common law and precedent, by 
well established and accepted princi- 
ples of jurisprudence. 

It is different with an industrial 
dispute. The question is not legal 
but social and economic. If such a 
question is to be settled by a judge, he is 
thrown altogether upon his own re- 
sources. He is guided by no body of 
law or agreed opinion. He will find no 
standards which men have everywhere 
accepted. He will have no recourse to 
the experience and wisdom of the past, 
as will his brother in the courts of law. 

The Kansas Court of Industrial 
Relations may therefore coerce, but 
it cannot be said to be functioning as a 
court because it has none of the attri- 
butes of a court except the power to 



compel obedience. Instead of decid- 
ing a case according to law, it will decide 
according to the opinion, prejudice, 
knowledge or ignorance, good or ill 
will of the members of the court. 
This, it must be admitted, is a funda- 
mental defect in an agency set up for 
the purpose of making an end of 
industrial strife. 

The Consumer Demands Govern- 
ment Coercion 

The Kansas law represents the high 
water mark, so far, of the movement in 
this country for compulsory arbitra- 
tion. There is no reason, however, to 
suppose that it marks the peak of 
accomplishment in this field. Rather, 
it seems to indicate the first accom- 
plishment of a movement that has great 
and possibly increasing support. The 
Cummins bill in Congress was stripped 
of its anti-strike features, but immedi- 
ately on the calling of the "outlaw" 
railroad strike this spring a new bill 
was introduced in the Senate prohibit- 
ing strikes on railroads. 

With a demand apparently so great, 
it is interesting to note its origin. It 
needs no argument to show that the 
demand does not come from the work- 
ers. Neither, apparently, does it come 
from the employers. Throughout its 
history the American Federation of 
Labor has been opposed to compul- 
sory arbitration. They would have to 
change their attitude most strikingly 
if they were to favor government 
coercion in these matters, for in the 
past they have been opposed even to 
voluntary arbitration. If you take 
the great strikes of the last ten or 
fifteen years in the coal mines, in 
manufacturing — in everything but 
transportation — ^you will find the em- 
ployers opposing voluntary arbitration. 
It was the threat of government opera- 
tion in 1902 by the President of the 
United States that forced arbitration in 
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the anthracite coal fields, and in every 
other great coal strike since that time 
the employers have refused arbitration. 
The same has been true of the great 
strikes in manufacturing enterprises. 
I do not believe that the employers 
will come forward now and ask for 
compulsory arbitration by the govern- 
ment, when they have opposed volun- 
tary arbitration in the past. 

In transportation the situation is 
different. The employers there have 
desired arbitration and they have 
desired it because they are already un- 
der government control as to rates. 
They might well, therefore, be under 
government control as to wages. 
They could then shift the responsibility 
for raising wages to the same body 
which is responsible for keeping down 
their income. 

The demand comes from consumers. 
Sometimes it seems to come from em- 
ployers, but usually in their capacity 
as shippers — consumers of transporta- 
tion. They are desirous of keeping 
the sources of raw material accessible. 
They want to ship their finished prod- 
ucts, so they ask for compulsory arbi- 
tration for the railroads, not for them- 
selves. The consumer is irresponsible 
in this matter. He wants industry to 
keep, going and he does not care much 
what keeps it going. We cannot 
afford to trust the consumer too far in 
a matter in which he is asking for bene- 
fits without assuming responsibilities. 

Causes for Workers' Opposition 
OF Compulsory Arbitration 

The workers oppose compulsory 
arbitration because of the fear of what 
it may do. They are afraid of compul- 
sion. They are opposed to a minimum 
wage by law. The American Federa- 
tion of Labor is on record as being 
opposed to the limitation of hours by 
law. They are afraid of the principle 
of compulsion, even if it is applied only 



to public utilities, lest it be extended 
to other industries. What industry, 
indeed, is not affected with a public 
interest? They also have a specific 
fear, based upon experience. Looking 
back into the history of the develop- 
ment of trade unions they recall a time 
when all organizations for the purpose 
of affecting the labor contract were 
conspiracies in violation of common 
law, and they are living in the very 
presence of court decisions of recent 
date that threaten the effectiveness, if 
not the very existence, of unions. In 
the light of these experiences it is not 
surprising that the unions should be 
very suspicious of any extension of gov- 
ernment control over their activities. 
Still more to the point, as a determi- 
nant of labor's attitude, is the fact that 
compulsory arbitration is a denial of 
an essential right — that of collective 
economic action. So long as the work- 
ers are outsiders, holding their positions 
in industry by grace of the employer 
and without right, with no legal pro- 
tection in their jobs, they give up their 
right to strike at their peril. They 
must be equipped to protect them- 
selves, and they doubt whether a pub- 
he arbitrating body can be trusted to 
give them justice. 

The very discussion of this subject 
fills them with apprehension. Great 
stress is laid on the obligations that the 
employees owe the public, but there is 
little or no discussion of the obUgations 
that the public owes the worker. Ad- 
vocates of compulsory arbitration seem 
to be concerned with making men work, 
and to care very little about securing 
justice. They are not asking whether 
there are significant and removable 
causes in the background of industrial 
unrest, but they appear to be looking 
for a way of keeping men at their jobs. 
The workers feel that if they are to be 
kept at their jobs by law, the public 
will go away perfectly satisfied, and 
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not concern itself with the trouble- 
some question of justice. 

When we pass a compulsory arbi- 
tration law, denying the right to quit 
in concert and leaving the right to 
quit individually, as, of course, we 
must, under the thirteenth amend- 
ment of the Constitution, we are not 
leaving an essential right in the hands 
of employees. The right to quit indi- 
vidually is, of course, a valuable right, 
but that alone does not give the work- 
ers the economic power which is neces- 
sary if they are to bargain effectively 
with their employers, who are organ- 
ized and free to use their organized 
strength. 

Disadvantages of Compulsoey 
Arbitration 

Compulsory arbitration takes away 
the only means by which there may 
be developed responsibility on the part 
of the workers. If you are going to 
give over to a government body the 
function of finding out what is desir- 
able in industry and the putting of it 
into effect, instead of letting the work- 
ers help legislate for themselves as they 
are doing so effectively in the clothing 
industry, you are taking away what- 
ever opportunity there may be for 
developing that very responsibility, 
that very sober sense of being a part 
of industry and answerable for its suc- 
cess and development that is essential 
to the development of a free people. 

Compulsory arbitration takes away 
one right and it gives no essential right 
in return. A right which belongs to 
everyone and which has existed for 
years — the right to quit in concert 
with others as well as individually — 
it is now proposed to take away with- 
out a quid pro quo. A court is not a 
sufficient offering. It is a right that 
has been taken away. Nothing but a 
right can justly be offered in exchange. 
A court is an experiment; to the men it 



is a gamble. The estabhshment of it 
constitutes no assurance to the workers 
that their rights will be safeguarded. 
Meanwhile the one thing they can 
count on — the right to act for them- 
selves — is taken away. 

The labor movement is a great surg- 
ing forward of a vast body of men and 
women. They make mistakes, they 
sometimes choose methods that are 
unwise and wrong, but they are part 
of a movement ages old, the movement 
forward and upward of the masses of 
the people. If this movement is to 
continue — this movement of the people 
to a better status, to a better standard 
of living, to different and better rela- 
tionships — the vanguard of it must at 
one point or another run counter to 
or go beyond conventional standards 
of justice and expediency. Any court 
set up to determine how far they shall 
go, will represent these conventional 
standards. It will not permit the van- 
guard to move forward, it will not 
permit the pioneer to express himself 
nor to raise up new standards of jus- 
tice. The court, however just it may 
be according to the standards of the 
time, will not be a pioneer. 

The movement for compulsory arbi- 
tration is headed in the wrong direction. 
Industrial peace will not be achieved 
through that agency. This, however, 
is not to say that the state can do 
nothing toward promoting better in- 
dustrial relations or that it may not do 
much to make strife less necessary 
and less hkely to occur. On the con- 
trary the state can do much. It is for 
that reason that every effort should be 
made to direct the activities of the 
state away from negative and paralyz- 
ing coercion and toward a positive, 
constructive policy that will make for 
greater freedom rather than less, and 
for peace based on satisfaction rather 
than on fear of courts and jails. 

For industry in general it is compe- 
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tent and reasonable for the state to 
establish a minimum below which 
bargaining and struggle shall not be 
carried on. Thus, at a single blow, the 
meanest forms of controversy are made 
unnecessary and the area of struggle is 
narrowed. Beginnings of such a policy 
have already been made in wage and 
hour legislation, in laws affecting 
safety and sanitation, in workmen's 
compensation laws, etc. What is 
needed is to extend and strengthen 
these laws? 

Above the level so established, 
workers and employers alike should be 
free to organize, to bargain and to 
exercise pressure by means of the lock- 
out and the strike. It is in the indus- 
tries where such organization and such 
freedom have reached the highest 
development that we have the greatest 
industrial peace. 

Guarantees instead of Coercion 
THE Way to Peace 

Public Utilities. — In public utilities, 
the continuous operation of which is 
essential to public welfare, the state 
should go further. We cannot afford 
to have strikes in these industries. It 
follows logically, therefore, that the 
remedy is not to prohibit strikes but to 
make them unnecessary. Where the 
workers in other industries are enabled 
to make progress by the use of their 
economic power, including the strike, 
workers in public utilities should 
receive guarantees that will make 
the strike for them an unnecessary 
weapon. Employment in these in- 
dustries should have a preferred status. 
For them the state might reasonably 
establish, not minima, but absolute 
standards of employment that will 
insure to the workers all that they 
could ever hope to accomplish through 
the strike. 

They should be guaranteed reason- 
able hours of labor, not exceeding eight 



hours a day; wages should be higher 
than are paid in similar occupations 
that are not "affected with a public 
interest;" after six months a worker 
should be entitled to his job, subject 
only to discharge for cause, with a 
board of review to pass on the case on 
which the workers have equal repre- 
sentation with the employers. If a 
worker is laid off through no fault of 
his own he should receive unemploy- 
ment benefits in the form of a high 
percentage of his weekly wage while he 
is looking for a new job. 

State Employees. — The same policies 
should be adopted by the state toward 
its own employees. To ask policemen 
and firemen to remain at work because 
of the character of their duties and 
their obligations to the public, without 
assuring them and their families work 
conditions and wages that will mean 
health, comfort and happiness, is an 
act of bad faith. It constitutes a 
betrayal of trust that deprives any 
community guilty of it of the right to 
protest if its employees strike to compel 
attention to their just necessities. 
Such a community does not come into 
court with clean hands. 

We are confronted by the opportu- 
nity of making a choice between con- 
structive and destructive policies, be- 
tween peace with good will and the 
deadly peace of coercion that ends with 
destruction and riot. The supreme 
determinant in that choice is the spirit 
with which society at large approaches 
the question. Before any remedial 
proposal can become effective, we must 
have, I believe, a spiritual awakening, 
a new attitude toward industry on the 
part of both employers and employees. 
We need to understand that there is an 
essential similarity of heart and con- 
science among all groups, that em- 
ployers and employees are the same 
kind of people, working toward the same 
ends. We must recognize the ethics 
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of fair distribution and the inethical 
nature of income without service. 
The profiteer of every sort should be 
driven from the society of decent men. 
Service must replace profit as a motive 
for industry, and desire for power must 
make way for good will. Given that 



spirit, which may be developed at any 
time, anywhere, on either side of the 
industrial controversy or among the 
public itself, we shall have found a way 
better than the way of courts, better 
than coercion, the best possible way 
toward industrial peace. 



